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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tar gen, qr zcan vi hara 37al4tr nnf@raw at 3rfta-­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 cBl' 'cfRT 86 cfi 3TT'fT@~ cflT frr:;:r cfi 'CJTff ctr \J1T~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a et#tu 9ts v#ht zyea, sara zgea vi ara 3r4)4ta =nznf@raw 3it. 20, q ea
t\lffclccl c/Jl-l11\3°.§, WTf ~. 3154-lcilisilci-380016

Q The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4t#ta =nrzaf@ran at Raft1 rf@,frzm, 1994 ctr 'cfRT 86 (1) cfi 3TT'fT@ 3~~
Plll4-Jlqc'1\ 1994 cf) ~ 9 (1) cf) 3TT'fT@ frrt!Tfur ~ "CR,:tr- 5 B 'EfR -qfum B ctr \J1T
Gift vi Ur arr f 3mgr fag sr4la al r{ st rat uRji
aft sf aRg (Gi va w=rrfu@ 'ITTd 'ITT<fi ) 3iJx re;fG zen a znaf@raw al nz8l'cl ~~
%, cfITT cfi -;rrf11-r ,HJ4(ijfrlc/J 8f?f ~ cfi rlllll4"10 a zrzra «fGzr a a aifa aa zrv xiil1
~ \YJ"ITT ~ tlfr lfiiT, 6lffGf tlfr 1fi1T 3it nu mzu #fa 6u s 'RT-&' Ila a ? ai uz
1ooo/ - i:tix-r ~ irfr I sf aa #t +it, nu 6t 1fi1T 3i nu man uif+ q; s Garg z
50 <11"-&' Ni "ITT al sq; 5ooo/- #h 3tuft gin I ui iara al in, an al lTT1T 3ITT ~f1TTlfl TJll1
~~ 50 ?.mf ·m ~ 'GlITTTT % cl1TT ~ 10000 /- i:tix-f iw=f;fr irft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & p~alt-y-lei ied is more than fifty Lakhs rupees, in t11e form of,c fare,y>a+scs,%-::,. N .;s z. %%, 2 lee.5 •
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcr-fft<:r~fl'!.1994 elf! EINf 86 elf! i311-mmrr l!<I (2) a infa aft aras Rua, 1994 Ru 9 (2)
er;~~ tfTTlt ~.il.-7 ii elf! ut if vi s# mrr 3gm,, at1 sna zyca (r#ta) k sr #t IDff<lT (OIA)(
ffl tr w=rrfum ma mifl) 3it 'r
37TgG , TI / G 3n1gr 3rr A2I9k a4)a sna zye, sr@tu mrznf@rwwr at srre a fer ta g arr
(OIO) elf! m~min 1 ·

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zqemizitfea nzna zrcea tf@fa, 197s Rt mrr r sgqat -1 3ifa Raffa Raz srr c 3r vi err
7Tf@rant a mer# if q 6 6.5o /- ha at anzanzu zgcn feaz "ff1IT lWTT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1_975, as amended.

3. Rimar yen, qr zyeas vi hara sr@tu uruf@raw (nrffaf@) frat, 1gs2 affa vi ra Fi@a mci at
Rfaav cfffi Ff<llTT elf! 31N '1ft tllR 3TlcPfim fcnm v!TITT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. aim grea, hr4tar3qr rca vi ara 3r4t#tr qf@rawr (#tr4a a #f3rai #mat.:, .:,

#4tr3TTz rca 3rf@0fer, &&y#t enr 395h3iafa@rzrizr-2) 3#f@1fr2a&9(ey st izn
.:,

29) Raia: €..a&y 5sit #t fa#hr 3f,fr, {&&y r au 3 a 3iaairara at sf atar fta ?
"aaof?aa #t n{ q&-f@r 5mm #ear3raj&; aera fagr arr a3iaasrr #stsrarat 3r4f@a 2z

if?rratssuss@razt
a#£rzr3 greaviParah3iaiia" J=ITdT fci:;lJ" av la"ft= emf@?­.:, .:,

(i) tfRT 11 $t # 3ii fuifa 4#
(ii) dz s #t a{ arr tf@

(iii) ca srm f1rat # far 6 a 3iair 2zr tam
> 3 maarf zrg f@ z nt #man far (i. 2 ) 3rf@)fr, 2 0 1 4 as 3rvwr qa fa#

3r414tr qf@ratama f@arr#trFaraci 3rffvi 3r4tr at ara magigt
. "

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) a iaf i, s 3mer a uf 3rat qf@au a+qr szi eras 3rrar area zur avs.:, .:,

fcl ellRa ~ ffi -a:rraT fcnQ- alv areah 1o% 2raatr3il szi #aaass fcl ell fa lasavsh1o%.:, .:,

2yararer#t arr aft?t

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN-APPEAL

V2(ST)52/A-10/17-18

M/s.Cliantha Research Ltd.( earlier known as 'M/s.B.A.Research
Ltd.), Opp. Pushpraj Towers, Nr. Judges Bunglows, Bodakdev,
Ahmedabad-380 054 (STR No. No. AACCB 4535 AST001) (hereinafter

referred to as 'appellants') have filed the present appeals against the

Order-in-Original number SD-04/26/AC/2016-17 dated 14.03.2017
(hereinafter referred to as 'impugned orders') passed by the Asst.

Commissioner, Service Tax Div-IV, APM Mall, Sattellite, Ahmedabad

(hereinafter referred to as 'adjudicating authority').

2.1 The facts of the case, in brief, are that, appellant, is having their

subsidiary company abroad viz. M/s Hill Top Purchaser, USA for which

appellant had acted as Guarantor on borrowing loan from BOB.

Appellant had raised debit notes of Rs. 39,39,320/- ( USD 77,000) and

Rs. 33,12,079/- (USD 45,895 + 15,000) dated 31.03.2012 and
0 31.03.2013 respectively for period 2011-12 and 2012-13 respectively,

on M/s Hill Top Purchaser, USA to-ward Corporate Guarantee fees

@1% for loan amount. Therefore appellant had provided the service

classified under category of "Banking and Other Financial Service"
classified u/s 65(105)(zm) of FA, 1994. Appellant had shown
commission income of Rs .. 39,39,320/- in FY 2011-12 and Rs.

33,12,079/- 1n FY, 2012-13 in their A/c and had not paid service tax

on it.

2.2 Appellant was of view that Banking and financial Services u/s
65(105)(zzk) are covered under rule 3(iii) of Export of Taxable Service
Rules and recipient of Service is located outside India, therefore, it is

export of service, resultantly, they are not required to pay service tax.

Department was of view that service of Guarantor was provided in,

Gujarat, India, it is not export of service and appellant had provided
the intermediary services in terms of Rule 9 of Place of Provisions
Rule, 2012 (POPR, 2012),. SCN dt. 22.06.2015 for recovering Amount

for Rs. 8,15,123/- [Rs. 4,05,750/- FY 2011-12 & Rs. 4,09,373/- for

2012-13], was issued.
Rule 9 of POPSR, 2012 is reproduced as below­

"9. Place ofprovision of specified services.­
The place of provision of following services shall be the

location of the service provider:-
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II

(a) Services provided by a banking company, or a
financial- institution, or a non-banking financial
company, to account holders;
(b) Online information and database access or retrieval

services;
(c) Intermediary services;
(d) Service consisting of hiring of means of transport,

upto a period of one month."

2.3 Demand of Rs. 8,15,123/- for period 2011-12 & 2012-13 was

confirmed u/s 73(1) r/w 68 of FA, 1994 and it was ordered to recover
with interest u/s75 FA, 1994. Penalty of Rs. 8,15,123/- and Rs.

10,000/- was imposed u/s 78 and 77(1)(a)/77(2) of FA, 1994.

3. Being aggrieved with the impugned order, the appellants

preferred an ·appeal on 08.05.2017 before the Commissioner Appeals

(Ahmadabad) wherein it is contended that -
I. Service tax has been demanded on ground that we have

provided Banking and other financial services, defined u/s
65(12) r/w section 65(105)(zm) of FA, 1994. As per department
it is taxable falling u/r 3(1)(ii) of the Export of service rules,
2005 as existed prior to 01.07.2012 and rule 9 of POPS, 2012

effective from 01.07.2012.
II. A close scrutiny of definition of "Banking and other financial

services", will clearly reveal that the person, providing such

service must be Banking Company or Financial Institution or
Non- Banking Financial Company or any Body Corporate or
Commercial Concern, authorized to provide Banking and
other Financial Services. Since we are not authorized Financial

Institution, we are not liable to pay service tax.
III. Assuming without admitting that it is "Banking and other

financial services" still does not attract any service tax being
export of service in terms of Export of service rules, 2005 as
existed prior to 01.07.2012 and POPS, 2012 effective from

01.07.2012.
IV. Service provided is covered under rule 3(1)(iii) of the Export of

service rules, 2005 as existed prior to 01.07.2012. Service

provided is to person oytejdepid@and payment being received
s -, %\·@)

in foreign currency, it ··staJ}a~e: ,J0rt of Service and therefore d!
± 5 &
¥ so.+ O ­

ss n» #::° R«:'., 'f" .._.. ......,. .:t- 1s $$8«so ave .>

0

0



5 V2(ST)52/A-ll/17-18

no service tax is payable. For period after 01.07.2012, if the

service provided is taken as "Banking and other financial

services", then it should be classifiable under rule 3 of POPSR,
2012 and place of provision of service is the location of service
recipient, which is our subsidiary company, located in foreign
country. Therefore no service tax is payable for period after

01.07.2012 also.

4. Personal hearing in the case was granted on 14.11.2017. Shree
Sandeep Patel, CA, appeared before me and reiterated the grounds of

appeal.

DISUSSION AND FINDINGS

0 5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions

made by the appellants at the time of personal hearing.

6. Both pre-negative periods i.e. prior to 01.07.2012 and post­
negative i.e post 01.07.2012 are covered in this case. I shall first take

up pre-negative period.

7. Pre-negative period i.e. prior to 01.07.2012

Adjudicating authority has concluded that corporate guarantee
agreement has been stamped and stamp duty has been paid to

Q Government of Gujarat on 23.10.2010, therefore service as Guarantor
were provided in India. Further it is concluded that it is intermediary

service. I find that service rendered is not "Banking and other financial
services", they are not authorized to provide Banking and other
Financial Services. I find that ultimate beneficiary of service is
located in non-taxable territory but the service is performed in taxable
territory. Further regarding classification of service, I agree with the

adjudicating authority that they are providing intermediary service.

Definition of at rule 2(f) of Place of Provision of Service Rules-2012 is

as below-
"(f) intermediary" means a broker, an agent or any other
person, by whatever name called, who arranges or

facilitates a provision of a service (hereinafter called the

'main' service) b?:,;et~~more persons, but does not
,0- ;,"- ,,.., '7, .

o s, • 2£: K, s,°£ so#? g% ·i • 0 ,,.,,, • C
, ;; '-' 1:I. d,'4._ :: !J
, »» e'.: I
$% 6° 5

'·so 4as? .3,
'--..?
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include a person who provides the main service on his

account."

8. I find that place of performance of service is identifiable i.e. in
taxable territory, therefore it is not export in terms of rute 3(1)(ii) of
the Export of service rules, 2005 as existed prior to 01.07.2012.

Appellant has contested that it is export of service under rule 3(1)(iii)

of the Export of service rules, 2005. I find that rule 3(1)(iii) is not

applicable as location of performance of service is identifiable.

9. Provision of Corporate Bank Guarantee service by appellant to Bank

on behalf of foreign subsidiary proves that service is provided and
performed in India; therefore it can not be termed as export of
service. Performance of service is deciding factor for taxation. My view

is supported by decision in case of MICROSOFT CORPN. (I) (P) LTD.

[2009 (15) S.T.R. 680 (Tri. - Del.)]. Said judgment has been affirmed

by Delhi HC [2009 (16) STR 545].

10. Para 26 of decision in case of MICROSOFT CORPN. (I} (P) LTD.

[2009 (15) S.T.R. 680 (Tri. - Del.)] is reproduced as below-
"26. The circulars hold that location of service receiver is

relevant factor to decide export of service under Rule

3(1J(iii) of Export of Services Rules, 2005. This does not

rule out that when ultimate outcome of service is
consumed in India, the service exhausts or extinct thereat

without being capable of exported, losing its utility.

Performance of service being decisive for taxation
and to decide taxable event and incidence of tax, export of

service pleaded by the appellant is inconceivable."

In view of above, I hold that service rendered by appellant is not
export and further hold that it is taxable for period prior to'
01.07.2012. I up hold the .OIO as far it relates to period prior to

01.07.2012.

0

0

11. Post-negative period i.e. prior from 01.07.2012

SERVICE tax is now payable on all services rendered in the taxable

territory except the services as@jg" " he negative tst and
·Ro o

those granted exemption C ~ f Service tax. Therefore ~
classification of service is that service rendered by=
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ctppellant is neither included in negative list of service provided under

66 D of the act and nor it is exempted.

12. The essence of Service tax in post negative period is that a
service should be taxed in the jurisdiction of its consumption. The new

charging section, Section 66B of the Finance Act, enables taxation of

such services as are provided in the taxable territory. Thus, the

services that are provided in a non-taxable territory would not be

chargeable to Service tax.

13. At this juncture it, therefore, becomes essential to determine the

"place" where the services have been provided or deemed to have

been provided or agreed to be provided or deemed to have been
agreed to be provided. I find that service is provided in India as stamp

duty is paid in India and also it is executed in India, as discussed

0 earlier in forgoing paras.

14. As per section 66B of Finance Act, 1994, service tax is payable

if service is provided in a taxable territory. The Place of Provision of
Service Rules (POPS) are primarily to determine whether or not service

is provided in 'taxable territory'.

0

15. The Place of Provision of Supply Rules, 2012 (POPSR) introduced
with effect from July 1, 2012 vide Notification No. 28/2012-ST dated
June 20, 2012 replaces the erstwhile Export of Services, Rules, 2005
and Taxation of Services (Provided from outside India and received in
India) Rules, 2006. The POPS rules are relevant for export of service

but these rules themselves to not determine whether service is

'export'.

16. For period after 01.07.2012, adjudicating authority has concluded

that appellant is neither financer nor borrower but merely guarantor,
therefore their role is of intermediary in procuring Banking and
financial services for their overseas subsidiary company. Said activity
of providing corporate guarantee by them are covered under

"intermediary service" as defined u/r 9 of POPSR, 2012, and
accordingly the place of provision ·of service is place where
Intermediary is located. Appellant being intermediary and being
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17. Appellant has claimed that it is export of service to their recipient
subsidiary company as remittance has been received in foreign
currency. I do not agree to this as all conditions, given in rule 6A of
service tax rules, required to qualify service as "exports", are not

satisfied. As per rule 6A [ as inserted w.e.f. 1-7-2012] of service tax

rules, the six essential conditions are to be fulfilled to be considered as

export service:

a. It must be a service under sub -section 44 of section 65B. in

other words, service shall not be covered under negative list of

service provided under 66 D of the act.
b. The service provider must be located in taxable territory i.e.

India.
c. The service receiver is located outside India.
d. The payment for such service is received by the service provider

in convertible foreign exchange.
e. The place of provision of the service is outside India as

per the place of provision of service rules,2012.
f. The service provider and the service receiver are not merely

establishment of a distinct person i.e. branches of assessee in

two different tax jurisdictions.

Since the place of place of provision of the service is within India as
stamp duty is paid and stamp is executed in India., it can not be

termed as export of service for period from 01.07.2012. I hold that

service tax is correctly demanded for period from 01.07.2012.

18. Appellant had suppressed the facts by not obtaining service tax
Registration, not mentioning in ST-3 returns and not paying service
tax, therefore, I agree that, adjudicating authority has correctly

invoked extended period u/s 73(1), has correctly confirmed the
demand of Rs. 8,15,123/- with interest u/s 75 and has correctly
imposed penalty Rs. 8,15,123/- u/s 78 and Rs. 10,000/-77 of FA,
1994. I uphold the OIO, as far as it relates to issue regarding above

corporate Bank Guarantee.

19. In view of above discussion and findings, I reject the appeal filed

by appellant.

0

0
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20. The appeals filed by the appellant stand disposed off in above

0

terms.

ATTESTED

•q
(R.R. PATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

To,

M/s.Cliantha Research Ltd

Opp. Pushpraj Towers,

Nr. Judges Bunglows,

Bodakdev, Ahmedabad-380 054

Copy to:

s
(35T r#)

k.4tz1.a 31rzl# (3r4tea)
..'.)

1) The Chief Commissioner, Central Tax, Ahmedabad.
Q"-- 2) The Commissioner Central Tax, GST, Ahmedabad­

South,,Ahmedabad-.
3) The Additional Commissioner, Central Tax , GST South, Ahmedabad

4) The Asst. Commissioner, GST Ahmedabad-South., Di-VI,

Ahmedabad-I.
5) The Asst. Commissioner(System), GST, Ahmedabad- South, Hq,

Ahmedabad.

L6)Guard File.
7) P.A. File. _
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